SOFTWARE RESELLER AGREEMENT
This Software Reseller Agreement (“Agreement”) is entered into as of the date of the second of the two signatures below (“Effective Date”) by and between [RESELLER NAME], a [STATE] [ENTITY TYPE] with an address at [ADDRESS] (“Reseller”) and by [COMPANY NAME], a [STATE] [ENTITY TYPE]  with its primary offices at [ADDRESS] (“Company”). The parties agree as follows:
[The materials provided on Foley Ignite are provided as a resource for you to utilize on your own, and no attorney-client relationship is formed between you and Foley & Lardner LLP by your use of the materials and document generator on the site. The information and documents provided to you do not constitute legal advice and are not specifically tailored to your circumstances, business, applicable jurisdiction, or legal needs. You should seek legal counsel if you have questions or need advice on how to tailor such documents to your circumstances. These documents may be subject to further jurisdictional requirements or implications and should be reviewed by counsel in the relevant jurisdiction(s) before use.]
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2. Appointment and Resale Process

2.1. Appointment. Company hereby appoints Reseller as a non-exclusive representative to resell subscriptions to the Company products described in Exhibit A (“Company Products”) to its existing and future customers (“Customers”) solely through Reseller’s proprietary hosted software platform (the “Reseller Platform”). 

2.2. [bookmark: _Ref144311127]Account Managers. Each party will designate a single point of contact within its organization to manage the relationship established by this Agreement (“Account Manager”). Either party may change its Account Manager by providing written notice to the other party. The Account Managers will meet as necessary to discuss the business relationship and manage the activities contemplated by this Agreement.

2.3. Customer Submission. When Reseller identifies a prospective Customer, Reseller will submit the name, address, city, state, zip, phone, and other relevant information the parties mutual agree to via e-mail to [E-MAIL] or to any other address, or through any other channel (e.g., an online form) that the parties may mutually agree will be used for sending Customer information.  

2.4. Acceptance or Rejection. Company will have a period of up to 14 days to review any Customer submission and may, in its sole discretion, choose to reject any Customer submission (and will therefore not be obligated to provide any Company Products to that Customer) or accept the Customer submission. If Company does not provide a response within 14 days of submission of a potential Customer, that Customer will be deemed rejected. For accepted Customers, Reseller will be free to enter into a Customer Contract (as defined below) in accordance with this Agreement.  For rejected Customers, Reseller is not authorized to sell any Company Products.

2.5. Integration with Reseller Platform. In order to resell the Company Products, as permitted by this Agreement, Reseller may integrate the Company Products with the Reseller Platform using the application programming interfaces and other integration technologies made available by Company to Reseller for such purpose (the “Company APIs”). Reseller agrees that: (a) it will not reverse engineer, deconstruct, or decompile the Company APIs; (b) it will use the Company APIs solely for purposes of reselling Company Products in accordance with this Agreement and any written technical instructions provided by Company for using the Company APIs; (c) it will not remove any proprietary copyright or other notices on the Company APIs; and (d) upon termination or expiration of this Agreement, it will promptly remove the Company APIs from the Reseller Platform. 

3. [bookmark: _Ref149641734]Customer Contracting.

3.1. Customer Contracts General. For each accepted Customer, Customer will enter into a written agreement for the resale of Company Products (“Customer Contract”). Each Customer Contract must contain terms and conditions that are equivalent to or at least as protective of Company, its intellectual property rights, and confidential information, as those set forth in Company’s standard SaaS Agreement attached as Exhibit B (the “SaaS Agreement”), which Exhibit B may be updated at any time upon notice by Company to Reseller. Promptly upon request, Reseller will make available copies of any Customer Contract and provide complete and accurate information about the identity of each Customer. Reseller will keep Company apprised of all Customer Contract negotiations.

3.2. [bookmark: _Ref205290378]Third-Party Beneficiary. Company will be named a third-party beneficiary of each Customer Contract with full power to enforce the terms of such Customer Contract.

3.3. Term of Customer Contracts. Reseller may not enter into a Customer Contract with any Customer for a fixed term longer than 12 months. Notwithstanding anything to the contrary, Company does not guarantee that it will host and provide any Company Product for any period longer than 12 months and, in addition to any other rights set forth in the SaaS Agreement, Company will have the right to elect not to renew any Customer Contract as applicable to any subscription to a Company Product.

4. Revenue Share

4.1. [bookmark: _Ref144311116]Revenue Share. As consideration for the rights granted under this Agreement, Reseller will pay the revenue share specified in Exhibit C (the “Revenue Share”).

4.2. Payment Terms; Audit. Reseller will submit the Revenue Share on a monthly basis accompanied by sufficient supporting documentation showing the calculation of the Revenue Share.  Once per year during the Term, upon no less than 30 days’ prior written notice, Company will have the right to audit Reseller’s books and records relating to the calculation of the Revenue Share.  Reseller agrees to correct any underpayment uncovered by an audit under this paragraph within 14 days. 
[bookmark: ElPgBr2]
4.3. Taxes. Other than taxes on Company’s net income, Reseller will be responsible for all taxes associated with the provision and resale of the Company Products. 

5. Term and Termination

5.1. Term. This Agreement will commence on the Effective Date and continue for one year, unless earlier terminated in accordance with the provisions of this Agreement (the “Initial Term”). Upon expiration of the Initial Term, this Agreement will automatically renew for successive 12-month terms (each a “Renewal Term” and together with the Initial Term, the “Term”) unless at least 30 days prior to the end of the Initial Term or then-current Renewal Term either party provides written notice to the other party of its intent not to renew.

5.2. Termination. Either party may terminate this Agreement without cause upon 60 days’ prior written notice to the other party. Further, if either party fails to perform any of its material obligations under this Agreement, the other party may terminate this Agreement by giving 30 days’ prior written notice, provided that the matters detailed in that notice are not cured within that 30-day period.

5.3. [bookmark: _Ref144378865][bookmark: _Ref205290384]Effect of Termination. Upon termination or expiration of this Agreement, Reseller may not resell the Company Products to any new Customers, but Reseller’s rights to provide the Company Products through the Reseller Platform will continue as to all existing Customers at the time of termination for the shorter of: (a) the expiration of each applicable Customer Contract; or (b) 12 months (the “Tail Period”). For the avoidance of doubt, at the end of the Tail Period, Reseller must cease all use and resale of Company Products, and no Customer will have any right to continue to use any Company Products through Reseller. In addition, the following provisions will survive any expiration or termination of this Agreement: 2.2, 4.3, 5, 6, 7.3, 8, 9, 10, and 12. 

6. [bookmark: _Ref205289449]Reseller Conduct. 

6.1. Compliance with Laws. When seeking Customers and otherwise performing under this Agreement, Reseller will: (a) not engage in any deceptive, misleading, illegal, or unethical practices; (b) conduct business in a manner that at all times reflects favorably on the reputation of Company; and (c) comply with all applicable federal, state, and local laws, regulations, and statutes.

6.2. Cooperation in Transitioning Customers. Upon termination or expiration of this Agreement, for any reason, Company may contact Customers directly in order to offer the Company Products or any other products and services of Company. 

 
7. [bookmark: _Ref205290393][bookmark: _Ref144378871]Intellectual Property and Data

7.1. Company Property. Company owns, and will retain ownership of, all right, title, and interest, including intellectual property rights, in and to the Company Products, Company APIs, and any other materials, software, or information provided by Company to Reseller under this Agreement.

7.2. Reseller Property. Reseller owns, and will retain ownership of, all right, title, and interest, including intellectual property rights, in and to the Reseller Platform.

7.3. Customer Data. As between Reseller and Company, Company own all right, title, and interest, including intellectual property rights, in any data uploaded or provided to the Company Products by or on behalf of Customers (“Customer Data”). Reseller will ensure that each Customer Contract contains provisions securing sufficient rights and consents to enable Company to process Customer Data to provide the Company Products and consultations as contemplated by this Agreement and the SaaS Agreement. 

7.4. Limited Trademark Rights.  Subject to the terms of this Agreement, Company grants Reseller during the Term a non-exclusive, non-sublicensable, non-transferable right and license to use those Company Product names, logos, and other trademarks expressly authorized in writing by Company (the “Company Marks”) solely for purposes of reselling Company Products as contemplated by this Agreement.  Reseller will comply with any written trademark guidelines provided by Company concerning use of the Company Marks.  All goodwill arising from Reseller’s use of the Company Marks will inure solely to the benefit of Company.

8. [bookmark: _Ref205290396]Representations and Warranties; Disclaimers

8.1. Mutual Warranties.  Each party represents and warrants to the other party that: (a) it has all necessary rights, consents, and authorizations to enter into this Agreement; and (b) its entering into this Agreement will not conflict with or violate any other contract to which it is a party.

8.2. Reseller Additional Warranties.  Reseller additionally represents and warrants to Company that Reseller’s performance under this Agreement will be conducted in a professional and workmanlike manner using personnel of appropriate skill and qualification.

8.3. [bookmark: _Ref205891854][bookmark: ElPgBr3]DISCLAIMER. ALL WARRANTIES REGARDING THE COMPANY PRODUCTS WILL RUN DIRECTLY BETWEEN RESELLER AND THE APPLICABLE CUSTOMER. COMPANY MAKES NO WARRANTY OF ANY KIND, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, OR NON-INFRINGEMENT. WITHOUT LIMITING THE FOREGOING, COMPANY ALSO MAKES NO REPRESENTATION, WARRANTY, OR GUARANTEE REGARDING THE RELIABILITY, TIMELINESS, QUALITY, SUITABILITY, OR AVAILABILITY OF THE COMPANY PRODUCTS, OR THAT THE COMPANY PRODUCTS WILL BE UNINTERRUPTED, ERROR-FREE OR APPROPRIATE FOR ANY PURPOSE

9. [bookmark: _Ref205891560]Indemnification 

9.1. By Reseller. Reseller will defend, indemnify and hold Company and its affiliates and their employees, directors, agents, and representatives harmless from and against any losses, expenses, judgments, damages, fees (including reasonable attorneys’ fees) arising out of related to any actual or threatened third-party claim arising out of Reseller’s alleged or actual: (a) gross negligence or willful misconduct; (b) breach of any of its obligations under this Agreement; (c) any dispute with a Customer or other third-party arising under any Customer Contract, including, without limitation, any dispute arising from Customer’s or any third-party’s reliance on consultation provided by the Company, or (d) failure comply with all applicable federal, state, and local laws, regulations, and statutes in performing under this Agreement. Reseller will not enter into any settlement or acquiesce to any judgment imposing any non-monetary liability on Company without Company’s prior written consent.

9.2. By Company. Company will defend, indemnify and hold Reseller and its affiliates and their employees, directors, agents, and representatives harmless from and against any losses, expenses, judgments, damages, fees (including reasonable attorneys’ fees) arising out of or related to any actual or threatened third-party claim arising out of any allegation that the Company Products infringe, misappropriate, or violate the intellectual property rights of any third-party; provided, however, Company will have no obligation under this Section to the extent a claim arises from (i) any unauthorized use or modification of the Company Products; (ii) any combination of the Company Products with the Reseller Platform or other third party software or technology; or (iii) the Reseller Platform. Company will not enter into any settlement or acquiesce to any judgment imposing any non-monetary liability on Reseller without Reseller’s prior written consent. 

10. [bookmark: _Ref144311156][bookmark: _Ref205289430]Confidential Information. From time to time, each party (as “Disclosing Party”) may disclose certain proprietary, sensitive, or confidential information about its business (“Confidential Information”) to the other party (as “Receiving Party”). Receiving Party agrees to protect and safeguard Disclosing Party’s Confidential Information with at least a reasonable degree of care and not to disclose such Confidential Information to any third-parties except to its employees, agents, and contractors who have a need to know (provided such employees, agents, and contractors are under a written obligation of confidentiality). “Confidential Information” does not include information that (a) is or becomes generally available to the public (other than by breach of this section by Receiving Party); (b) is or becomes available to Receiving Party on a non-confidential basis from a third-party source not under a duty of confidentiality; or (c) was rightfully known by Receiving Party prior to disclosure by Disclosing Party. Upon the termination of this Agreement, Receiving Party will deliver to Disclosing Party or, at Disclosing Party’s election, destroy all of the Disclosing Party’s tangible Confidential Information that it may have in its possession or control.

11. [bookmark: _Ref144378876]Limitations of Liability

11.1. DISCLAIMER OF CONSEQUENTIAL DAMAGES. EXCEPT IN CONNECTION WITH A PARTY’S BREACH OF SECTION 9 (CONFIDENTIAL INFORMATION), OR A PARTY’S INDEMNIFICATION OBLIGATIONS UNDER SECTION 8 (INDEMNIFICATION) (THE “EXCLUDED LIABILITIES”), NEITHER PARTY WILL, UNDER ANY CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY OR ANY THIRD-PARTY FOR ANY CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE, OR EXEMPLARY DAMAGES ARISING OUT OF OR RELATED TO THE TRANSACTIONS CONTEMPLATED UNDER THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO LOST PROFITS OR LOSS OF BUSINESS, EVEN IF THAT PARTY IS APPRISED OF THE LIKELIHOOD OF SUCH DAMAGES OCCURRING. 

11.2. CAP ON LIABILITY. EXCEPT IN CONNECTION WITH THE EXCLUDED LIABILITIES, UNDER NO CIRCUMSTANCES WILL EITHER PARTY’S TOTAL LIABILITY OF ALL KINDS ARISING OUT OF OR RELATED TO THIS AGREEMENT (INCLUDING BUT NOT LIMITED TO WARRANTY CLAIMS), REGARDLESS OF THE FORUM AND REGARDING OF WHETHER ANY ACTION OR CLAIM IS BASED ON CONTRACT, TORT, OR OTHERWISE, EXCEED THE TOTAL REVENUE SHARE PAID BY COMPANY TO RESELLER UNDER THIS AGREEMENT IN THE 12 MONTHS PRECEDING THE DATE OF THE EVENT GIVING RISE TO THE CLAIM. 

11.3. [bookmark: ElPgBr4]ADDITIONAL DISCLAIMERS OF CERTAIN LIABILITIES. NOTWITHSTANDING ANYTHING TO THE CONTRARY, COMPANY SHALL NOT BE LIABLE TO RESELLER, CUSTOMER, OR ANY THIRD-PARTY FOR DAMAGES OF ANY KIND, UNDER ANY LEGAL THEORY, ARISING OUT OF OR IN CONNECTION WITH DECISIONS TAKEN BY THE RESELLER OR CUSTOMER THAT RESULT FROM OR ARE INFORMED BY THE USE OF THE COMPANY PRODUCTS.  ALL DECISIONS UNDERTAKEN BY CUSTOMER OR RESELLER RESULTING FROM OR INFORMED BY THE COMPANY PRODUCTS ARE MADE AT RESELLER’S AND/OR THE APPLICABLE CUSTOMER’S OWN RISK.
12. [bookmark: _Ref144378877]Compliance with Anti-Bribery Laws. Reseller shall comply with all applicable anti-bribery and anti-corruption laws, including without limitation the U.S. Foreign Corrupt Practices Act (“FCPA”) and the U.K. Bribery Act, as well as any local laws applicable to Reseller’s activities under this Agreement. Reseller shall not, directly or indirectly, offer, authorize, give, or promise any payment, gift, or other thing of value to any government official, political party, candidate for public office, or any other person, for the purpose of improperly influencing any act or decision or securing any improper advantage. Reseller shall promptly notify Company if it becomes aware of any actual or suspected breach of this provision and shall maintain accurate and complete records relating to its performance under this Agreement.

13. [bookmark: _Ref205891879]General

13.1. Independent Contractors. The relationship of the parties established by this Agreement is that of independent contractors, and nothing in this Agreement should be construed to give either party the power to act as an agent or enter into any contracts on behalf of the other party. 

13.2. [bookmark: _Ref144311167]Non-Assignability. This Agreement may not be assigned by a party without the prior written consent of the other party, except that either party may assign this Agreement to a successor in connection with a merger, acquisition, change of control, or sale of all or substantially all of its assets or equity. Any assignment in violation of this Section 12.2 is void. Subject to the foregoing, this Agreement will be binding upon and inure to the benefit of the parties and their successors and assigns.

13.3. [bookmark: _Ref144311175]Notices. Any notice required or permitted to be given under this Agreement will be effective if it is in writing and sent by certified or registered mail, or insured courier, return receipt requested, to the appropriate party at the address set forth above. Notices are deemed given two business days following the date of mailing or one business day following delivery to a courier.

13.4. Governing Law and Jurisdiction. This Agreement is governed by and construed in accordance with the laws of the [Insert State, e.g., State of Delaware]. Any disputes arising from or related to this Agreement will be heard exclusively in the state and federal courts located in [Insert Jurisdiction and Venue, e.g., New Castle County, Delaware]. 

13.5. Waiver and Severability. The wavier by either party of any breach of this Agreement does not waive any other breach If any part of this Agreement is unenforceable, the remaining portions of the Agreement will remain in full force and effect. 

13.6. Entire Agreement. This Agreement, including any exhibits, is the final and complete expression of all agreements between these parties and supersedes all previous oral and written agreements regarding these matters. This Agreement may only be changed by a written amendment signed by both parties. 

13.7. Counterparts. This Agreement may be executed in any number of counterparts and by different parties on separate counterparts (including signatures delivered by facsimile or other electronic means), each of which, when executed and delivered, shall be deemed to be an original, and all of which, when taken together, shall constitute but one and the same Agreement. 
[SIGNATURE PAGE FOLLOWS]




[bookmark: ElPgBr5]
This Reseller Agreement is accepted and agreed as of the Effective Date by:
	“Reseller”
	“Company”

	
[RESELLER LEGAL NAME]
	
[COMPANY NAME]

	
By: ___________________________________
	
By: ___________________________________

	
Name: ________________________________
	
Name: ________________________________

	
Title: _________________________________
	
Title: _________________________________

	
Date: _________________________________
	
Date: _________________________________





[bookmark: ElPgBr6]Exhibit A
Company Products
[TBD]

[bookmark: ElPgBr7]
Exhibit B
FORM OF SOFTWARE AS A SERVICE LICENSE AGREEMENT
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[TO BE ATTACHED]


[bookmark: ElPgBr8]Exhibit C

Revenue Share
[bookmark: _heading=h.ugqfxcfjuq6l][bookmark: _heading=h.1fob9te]
[Reseller will pay Company on a monthly basis [seventy percent (70%)] of Net Revenue actually received by Company under each Customer Contract for the sale of any subscription to Company Product (the “Revenue Share”), provided that in no event shall the Revenue Share payable with respect to any Customer Contract for any given calendar month be less than [One Thousand U.S. Dollars (US $1,000)], regardless of the amount of Net Revenue received for that month. For purposes of this Agreement, “Net Revenue” means the amounts actually received from Customers for Company Products under a Customer Agreement, less any refunds, credits, chargebacks, or returns.]  

