
[THIS NOTE AND THE SECURITIES INTO WHICH IT MAY BE CONVERTED HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”), OR UNDER THE SECURITIES LAWS OF ANY STATE.  THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE ACT AND THE APPLICABLE STATE SECURITIES LAWS, PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM.  INVESTORS SHOULD BE AWARE THAT THEY MAY BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVESTMENT FOR AN INDEFINITE PERIOD OF TIME.  THE ISSUER OF THIS NOTE AND THE SECURITIES INTO WHICH IT MAY BE CONVERTED MAY REQUIRE AN OPINION OF COUNSEL IN FORM AND SUBSTANCE REASONABLY SATISFACTORY TO THE ISSUER TO THE EFFECT THAT ANY PROPOSED TRANSFER OR RESALE IS IN COMPLIANCE WITH THE ACT AND ANY APPLICABLE STATE SECURITIES LAWS.
[COMPANY NAME]
CONVERTIBLE PROMISSORY NOTE

$ _______	[_______ ___, ____]

FOR VALUE RECEIVED, [Company] a [State of Incorporation] corporation (the “Borrower”), hereby promises to pay to ______________ (the “Lender”), on or after [____________, ____] ON DEMAND (subject to the approval of the holders of a majority of the principal amount outstanding of all of the Notes and Sections 4 and 5 herein) (such date, the “Maturity Date”) the principal sum of $ ____________ together with simple interest on the principal accruing on and from the date hereof at an annual rate equal to [eight] percent ([__]%)].  Interest shall be calculated based on a 360-day year of twelve 30-day months.  Notwithstanding any other provision of this convertible promissory note (the “Note”), the Lender does not intend to charge and the Borrower shall not be required to pay any interest or other fees or charges in excess of the maximum permitted by applicable law; any payments in excess of such maximum shall be refunded to the Borrower or credited to reduce principal hereunder.  Principal and all accrued interest thereon shall be payable in immediately available funds only following an Event of Default (as defined below) in accordance with the terms of this Note.  This Note is one of a series of Convertible Promissory Notes (collectively, the “Notes”) issued pursuant to that certain Note Purchase Agreement (the “Note Purchase Agreement”), dated as of [_________ __, ____], between the Borrower and the Investors (as defined therein) and is subject to the terms and conditions of the Note Purchase Agreement.  The Notes rank pari passu in right of payment, and all payments on the Notes shall be paid to the holders thereof pro rata based on the respective principal balances of the Notes.  For the avoidance of doubt, in the event of any migratory merger, reincorporation or similar reorganization of the Borrower in which the shareholders of the Borrower immediately prior to such event continue to own, directly or indirectly, at least a majority of the equity interests in the successor entity following such event (a “Migratory Transaction”), this Note shall become an obligation of such successor entity of the Borrower and such successor entity shall be deemed to be the “Borrower” for all purposes under this Note.
1.	Payment.  The principal amount of this Note and all accrued and unpaid interest thereon shall be immediately due and payable to the Lender upon the occurrence of an Event of Default (as defined below), subject to the approval of the holders as may be required by Section 5 hereof and unless previously converted into equity securities of the Borrower pursuant to the terms of Section 4 hereof. All cash payments on account of principal and interest shall be made in lawful money of the United States of America at the principal office of the Lender, or such other place as the holder hereof may from time to time designate in writing to the Borrower.  This Note may not be prepaid without the consent of the holder.  Notwithstanding anything to the contrary herein, the Borrower may repay the principal and any accrued interest under this Note at any time on or following the Maturity Date.
2.	Transfer and Exchange.  Subject to the terms set forth below and to the restrictions on transfer contained in the Note Purchase Agreement, the holder of this Note may, prior to maturity thereof, surrender such Note at the principal office of the Borrower for transfer or exchange.  Within a reasonable time after notice to the Borrower from such holder of its intention to make such exchange and without expense to such holder, except for any transfer or similar tax which may be imposed on the transfer or exchange, the Borrower shall issue in exchange therefor another note or notes (each also a “Note”) for the same aggregate principal amount as the unpaid principal amount of the Note so surrendered, having the same maturity and rate of interest, containing the same provisions and subject to the same terms and conditions as the Note so surrendered.  Each new Note shall be made payable to such person or persons, or transferees, as the holder of such surrendered Note may designate, and such transfer or exchange shall be made in such a manner that no gain or loss of principal or interest shall result therefrom.  The Borrower may elect not to permit a transfer of the Note if it has not obtained satisfactory assurance that such transfer:  (a) is exempt from the registration requirements of, or covered by an effective registration statement under, the Securities Act of 1933, as amended, and the rules and regulations thereunder, (b) is in compliance with all applicable state securities laws, including without limitation, upon the request of Borrower, receipt of an opinion of counsel reasonably satisfactory to the Borrower; provided, however, that no opinion of counsel shall be required in the event of a transfer to an “affiliate” as defined in Rule 12b-2 of the Securities Exchange Act of 1934, as amended; and (c) is in compliance with the restrictions on transfer contained in the Note Purchase Agreement.
3.	New Note.  Upon receipt of evidence reasonably satisfactory to the Borrower of the loss, theft, destruction or mutilation of this Note, including, without limitation, an affidavit of lost, stolen, mutilated or destroyed note, the Borrower will issue a new Note, of like tenor and amount in lieu of such lost, stolen, destroyed or mutilated Note, and in such event the Lender agrees to indemnify and hold harmless the Borrower in respect of any such lost, stolen, destroyed or mutilated Note. 
4.	Conversion of Note.
	(a)	Mandatory Conversion of Note Upon Closing of a Qualified Financing.  If this Note remains outstanding upon the closing of a Qualified Financing (as defined below) and an Event of Default has not occurred or has otherwise been waived, interest shall stop accruing as of the date of such closing and the entire outstanding amount of principal and accrued but unpaid interest of this Note (the “Outstanding Amount”) shall automatically (with no further action required on the part of the Borrower or the Lender) be converted into such number of shares of the identical equity security issued to the investors in the Qualified Financing (the “Financing Shares”) equal to the quotient obtained by dividing (i) the Outstanding Amount by (ii) the lesser of (y) the Cap Price, as defined below, or (z) the product obtained by multiplying the price per share at which Financing Shares are sold in the Qualified Financing by [___].  At the request of the Borrower and as a condition to receiving such Financing Shares, the holder of this Note shall become a party to all other documents and agreements entered into by the investors in the Qualified Financing; provided, however, that the holder shall be entitled to the same general rights, privileges, powers and benefits afforded to other investors in the Qualified Financing (including, without limitation, registration rights, preemptive rights, tag along rights, come along rights, rights of first and second refusal and the like) but excluding (A) rights that may be afforded to “Major Investors” or similar concepts that may be used in such Qualified Financing (unless the Note holder otherwise meets the qualifications therefore as such concepts may be defined in the definitive documents to be executed in connection with the Qualified Financing) or (B) board or observer rights that are negotiated by certain investors.  
		(i)	Qualified Financing. The term “Qualified Financing” shall mean any equity security financing for the account of the Borrower consummated in one or a series of related transactions (1) which occurs on or before the Maturity Date, and (2) pursuant to which the aggregate gross proceeds received by the Borrower (excluding all of the principal and interest amount of the Notes and any other promissory notes issued by Borrower that are converted in such Qualified Financing) equals or exceeds $[_______].
		(ii)	Cap Price.  The applicable “Cap Price” at any point in time shall be equal to the quotient obtained by dividing $[_______] by the number of common shares (or ordinary units or its equivalent, “Common Shares”) then issued and outstanding, assuming conversion and/or exercise of all stock options and other securities that are convertible into, or exercisable for, shares of the Borrower’s Common Share at such time (excluding any Common Shares or other equity issuable or issued upon conversion of the Notes issued pursuant to the Note Purchase Agreement or any subsequent note purchase agreement and any Common Shares exercisable or exercised upon conversion of the Financing Shares).
		(iii)	Financing Conversion Procedures.  The Borrower shall give notice of the Qualified Financing by mail, postage prepaid, to the holder of this Note as soon as is practicable prior to the closing of said Qualified Financing, but in any event the Borrower shall use commercially reasonable efforts to provide such notice no later than five business days prior to such closing.  Such notice shall specify the date of such closing and the price per share at which the Financing Shares shall be issued to the investors in the Qualified Financing. The conversion of the Notes into Financing Shares shall be automatic and without regard to whether or not such notice is given. 
(b)	Issuance of Financing Shares.  Upon the occurrence of the conversion specified in Section 4(a), the holder of this Note shall surrender the Note at the office of the Borrower or of its transfer agent for the applicable number of Financing Shares.  Thereupon, there shall be issued and delivered to such holder the Financing Shares, as applicable, to which such holder is entitled pursuant to the terms hereof.  The issuance of Financing Shares may be further subject to the holder of this Note entering into one or more agreements relating to the voting and constraints on transfer of such Financing Shares or such other agreements that have been entered into by other holders of the same class or series of equity securities as the holder of this Note shall receive.  Furthermore, any certificates representing the Financing Shares of the Borrower that are issued upon conversion may have fixed on them legends restricting the transferability of the Financing Shares.
(c)	Cash in Lieu of Fractional Shares.  No fractional Financing Shares of the Borrower, or scrip representing any such fractional shares, shall be issued upon conversion of this Note.  Instead of any fractional Financing Shares which would otherwise be issuable upon conversion of this Note, the Borrower shall pay to the holder of this Note an amount in cash equal to the fair market value of such fractional Financing Shares determined upon the price per Financing Share paid for the Financing Shares by investors in the Qualified Financing or the applicable Cap Price, as applicable.
	(d)	Cancellation of Note.  Upon the conversion of the entire principal amount of this Note, or the payment of the entire principal amount of this Note and all interest accrued thereon, this Note shall be cancelled.
	(e)	THE LENDER HAS HAD AN OPPORTUNITY TO OBTAIN THE ADVICE OF THE LENDER’S OWN TAX AND LEGAL ADVISORS REGARDING THE TERMS OF THIS NOTE PRIOR TO ENTERING INTO THE NOTE PURCHASE AGREEMENT AND FULLY UNDERSTANDS AND AGREES TO THE PROVISIONS HEREOF.
5.	Default.  Any of the following shall constitute an “Event of Default” under this Note:
	(a)	The dissolution or termination of business of Borrower;
	(b)	Any petition in bankruptcy being filed by or against Borrower or any proceedings in bankruptcy, insolvency or under any other laws relating to the relief of debtors, being commenced for the relief or readjustment of any indebtedness of Borrower, either through reorganization, composition, extension or otherwise, and which, in the case of any involuntary proceedings shall be acquiesced to by Borrower or shall continue for a period of 60 days undismissed, undischarged or unbonded;
	(c)	The making by Borrower of an assignment for the benefit of its creditors;
	(d)	The appointment of a receiver of any property of Borrower which shall not be vacated or removed within 90 days after appointment;
	(e)	Any seizure, vesting of rights of or intervention by or under any authority of any government; or
(f)	The closing or consummation of the sale of the Borrower, whether by merger, sale, or transfer of more than fifty percent (50%) of its capital shares (but excluding a Migratory Transaction), or sale of all or substantially all of its assets (a “Sale Event”).
	At any time after the occurrence of an Event of Default, the entire outstanding amount of principal and interest of this Note shall (but in the case of clauses (a) – (e) subject to the approval of the holders of a majority of the principal amount outstanding of all the Notes), [including all reasonable legal fees and costs of collection incurred by the Lender, to the extent permitted by law,] become immediately due and payable, without presentment, demand, protest or other notice of any kind, all of which are hereby expressly waived.  Notwithstanding the foregoing, immediately prior to the closing of a Sale Event, the holder of this Note may elect to convert the then outstanding amount into such number of Common Shares equal to the quotient obtained by dividing the then outstanding amount by the Cap Price.  The Borrower shall give notice of the Sale Event by mail, postage prepaid, to the holder of this Note as soon as is practicable prior to the closing of said Sale Event, but in any event the Borrower shall use commercially reasonable efforts to provide such notice no later than five business days prior to such closing.
6.	Governing Law.  This Note shall be governed by and construed in accordance with the internal laws of the State of [Governing Law Jurisdiction] without giving effect to the principles of conflicts of laws thereof.

[SIGNATURE PAGE TO FOLLOW]

[The materials provided on Foley Ignite are provided as a resource for you to utilize on your own, and no attorney-client relationship is formed between you and Foley & Lardner LLP by your use of the materials and document generator on the site. The information and documents provided to you do not constitute legal advice and are not specifically tailored to your circumstances, business, applicable jurisdiction, or legal needs. You should seek legal counsel if you have questions or need advice on how to tailor such documents to your circumstances. These documents may be subject to further jurisdictional requirements or implications and should be reviewed by counsel in the relevant jurisdiction(s) before use.]
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IN WITNESS WHEREOF, the undersigned has caused this instrument to be executed by its duly authorized officer as of the date first above written. 

	[COMPANY]


	By: ______________________________
Name:
Title:
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