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[COMPANY NAME]
CONVERTIBLE PROMISSORY NOTE PURCHASE AGREEMENT


This CONVERTIBLE PROMISSORY NOTE PURCHASE AGREEMENT (this “Agreement”) is made and entered into as of ______________, [____], by and among [Company], a [State of Incorporation] corporation (the “Company”) and the individuals and entities whose names and addresses are set forth on Exhibit A hereto (collectively, the “Investors” and each individually an “Investor”).  Exhibit A shall be updated as necessary to reflect Investors who become a party to this Agreement after the date first written above.

For good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Company and the Investors hereby agree as follows:

1. Authorization of the Notes.
The Company has authorized the issuance and sale to the Investors of convertible promissory notes, in substantially in the form attached hereto as Exhibit B (each a “Note” and, collectively, the “Notes”, which terms also include any notes delivered in exchange or replacement therefor).  

2. Purchase and Sale of the Notes.  
2.1. Subject to the terms and conditions hereof, the Company agrees to issue and sell to the Investors, and each of the Investors, severally and not jointly, agrees to purchase from the Company a Note in the principal amount set forth opposite such Investor’s name on Exhibit A hereto (the “Purchase Commitment”).  

3. Closing.
3.1. The purchase and sale of the Notes shall take place remotely via the exchange of documents and signatures at one or more closings (each, a “Closing”).  The date of each such Closing shall be referred to herein as a “Closing Date” and the first such Closing shall occur on the date first written above.
3.2. On the applicable Closing Date, (i) the Company shall deliver to each Investor a Note, dated as of the applicable Closing Date, payable to the order of the Investor in the principal amount set forth opposite such Investor’s name on Exhibit A hereto, and (ii) each of the Investors shall pay to the Company such amount, either via certified check or wire transfer pursuant to written instructions provided to the Investor by the Company.

4. Registration, etc.  The Company shall maintain at its principal office a register of the Notes and shall record therein the names and addresses of the registered holders of the Notes, the address to which notices are to be sent and the address to which payments are to be made as designated by the registered holder if other than the address of the holder, and the particulars of all transfers, exchanges and replacements of Notes.  No transfer of a Note shall be valid unless made on such register for the registered holder or his, her or its executors or administrators or his, her, its or their duly appointed attorney, upon surrender therefor for exchange as hereinafter provided, accompanied by an instrument in writing, in form and execution reasonably satisfactory to the Company.  Each Note issued hereunder, whether originally or upon transfer, exchange or replacement of a Note or Notes, shall be registered on the date of execution thereof by the Company and shall be dated the date to which interest has been paid on such Notes or Note.  The registered holder of a Note shall be that person in whose name the Note has been so registered by the Company.  A registered holder shall be deemed the owner of a Note for all purposes of this Agreement and, subject to the provisions hereof, shall be entitled to the principal, premium, if any, and interest evidenced by such Note free from all equities or rights of set-off or counterclaim among the Company and the transferor of such registered holder or any previous registered holder of such Note.
5. Replacement of Notes.  Upon receipt of evidence satisfactory to the Company of the loss, theft, destruction or mutilation of any Note and, if requested in the case of any such loss, theft or destruction, upon delivery of an indemnity bond or other agreement or security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon surrender and cancellation of such Note, the Company will issue a new Note, of like tenor and amount and dated the date to which interest has been paid, in lieu of such lost, stolen, destroyed or mutilated Note; provided, however, that if any Note of which an Investor, its nominee, or any of its partners or affiliates is the registered holder is lost, stolen or destroyed, the affidavit of the registered holder setting forth the circumstances with respect to such loss, theft or destruction shall be accepted as satisfactory evidence thereof, and no indemnification bond or other security shall be required as a condition to the execution and delivery by the Company of a new Note in replacement of such lost, stolen or destroyed Note other than the registered holder's unsecured written agreement to indemnify the Company.

6. Use of Proceeds.  The Company shall use the proceeds from the transactions contemplated hereby as working capital to support the growth of the Company and for other general corporate purposes.

7. Representations and Warranties by the Company.  To induce each Investor to enter into this Agreement and to purchase the Notes hereunder, the Company hereby represents and warrants to each Investor that, as of the applicable Closing Date, the statements in this Section 7 are true and correct in all material respects:

7.1. Organization, Standing, Etc.  The Company is a corporation duly formed, validly existing and in good standing under the laws of the State of [Delaware] and has the requisite corporate power and authority to own, lease or operate its properties and to carry on its business as it is now being conducted.

7.2. Company Acts and Proceedings.  This Agreement has been duly authorized by all necessary corporate action on behalf of the Company, has been duly executed and delivered by authorized officers of the Company, is a valid and binding agreement on the part of the Company and is enforceable against the Company in accordance with its terms, except as the enforceability hereof may be limited by bankruptcy, insolvency, moratorium, reorganization or other similar laws affecting the enforcement of creditors’ rights generally and to judicial limitations on the enforcement of the remedy of specific performance and other equitable remedies.  All corporate actions necessary for the authorization, creation, issuance and delivery of the Notes have been taken by the Company.  

7.3. Valid Issuance.  The Company has the requisite company power and authority to execute and deliver this Agreement and to perform its obligations hereunder, and to issue the Notes.

8. Representations and Warranties of the Investors.  Each Investor, severally and not jointly, hereby represents and warrants to the Company that, as of the applicable Closing Date, the statements in this Section 8 are all true and correct:

8.1. Organization.  In the event that the Investor is a corporation, limited liability company or limited partnership, it is duly organized or incorporated, validly existing and in good standing under the laws of its jurisdiction of organization or incorporation.

8.2. Authorization.  The Investor has all necessary power and authority and has taken all appropriate action required to enter into and perform under this Agreement.  This Agreement constitutes valid and legally binding obligations of the Investor, enforceable in accordance with its terms, except as the enforceability hereof may be limited by bankruptcy, insolvency, moratorium, reorganization or other similar laws affecting the enforcement of creditors’ rights generally and to judicial limitations on the enforcement of the remedy of specific performance and other equitable remedies.
8.3. Investigation; Economic Risk.  The Investor acknowledges that the Investor has had an opportunity to discuss the business, affairs and current prospects of the Company with the Company’s officers.  The Investor acknowledges that it has had the opportunity to review the transactions contemplated by this Agreement with counsel, accountants and tax advisors of its choosing or is able to assess this transaction for itself and has the ability to bear the economic risks of its investment pursuant to this Agreement.

8.4. Purchase for Own Account.  The Notes and the equity securities into which they may be converted (the “Shares”) shall be acquired for the Investor’s own account, and the Investor is not acting and will not act as a nominee or agent for another party with respect to the Notes or the Shares, and is not acquiring the Notes and will not acquire the Shares with a view to or in connection with the sale or distribution of any part thereof.  The Investor has no current plan or intention to engage in any sale, exchange, transfer, distribution, redemption, reduction in any way of the Investor’s risk of ownership by short sale or otherwise, or other disposition, directly or indirectly, of the Notes being acquired by the Investor pursuant to this Agreement or the Shares.  

8.5. Accredited Investor.  The Investor is either an “accredited investor” under Rule 501 of the Securities Act of 1933, as amended (the “Securities Act”), or is not a U.S. person within the meaning of Regulation S under the Securities Act and has taken no action which would give rise to any claim by any other person for any brokerage commissions, finders’ fees or the like relating to this Agreement or the transactions contemplated hereby.

8.6. Exempt from Registration; Restricted Securities.  The Investor acknowledges that the Notes have not been registered under the Securities Act or any state securities laws by reason of their contemplated issuance in transactions exempt from the registration requirements of the Securities Act pursuant to Section 4(2) thereof or Rule 504, 505 or 506 promulgated thereunder and applicable state securities laws, and that the reliance of the Company and others upon these exemptions is predicated in part upon this representation by the Investor.  The Investor further acknowledges that the Notes may not be transferred or resold without (i) registration under the Securities Act and any applicable state securities laws, or (ii) an exemption from the requirements of the Securities Act and applicable state securities laws.  The Investor also acknowledges that the Shares (and any other securities issued by the Company pursuant to this Agreement or the Notes) will be issued without prior registration thereof under the Securities Act or applicable state securities laws in reliance upon Section 4(2) of the Securities Act and transactional exemptions from registration under applicable state securities laws based upon appropriate representations of the Investor.  Accordingly, the Shares will be subject to transfer restrictions similar to the restrictions applicable to the Notes.  The Investor acknowledges that (i) an exemption from such registration requirements that would permit transfer of the Shares or other securities is not presently available pursuant to Rule 144 promulgated under the Securities Act (“Rule 144”), (ii) the Company has made no commitment to undertake such actions as may be necessary to make the Shares or other securities eligible for transfer pursuant to Rule 144 and (iii) in any event, the Investor may not transfer the Shares or any securities acquired hereunder pursuant to Rule 144 prior to the expiration of a one-year period (or such shorter period as the United States Securities and Exchange Commission (the “Commission”) may hereafter adopt) after the Investor has acquired such Shares or other securities.  The Investor understands that any transfers pursuant to Rule 144 can be made only in full compliance with the provisions of Rule 144.  

8.7. Restrictive Legends.  The Investor acknowledges that each Note, any certificate representing the Shares, and any other instruments representing securities issued in respect of the any of the foregoing upon any stock split, stock dividend, recapitalization, merger or similar event shall bear a legend substantially in the following form (unless no longer required pursuant to the opinion of counsel, which opinion and counsel shall be reasonably satisfactory to the Company):  

THIS NOTE AND THE SECURITIES INTO WHICH IT MAY BE CONVERTED HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “ACT”), OR UNDER THE SECURITIES LAWS OF ANY STATE.  THESE SECURITIES ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR RESOLD EXCEPT AS PERMITTED UNDER THE ACT AND THE APPLICABLE STATE SECURITIES LAWS, PURSUANT TO REGISTRATION OR EXEMPTION THEREFROM.  INVESTORS SHOULD BE AWARE THAT THEY MAY BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS INVESTMENT FOR AN INDEFINITE PERIOD OF TIME.  THE ISSUER OF THIS NOTE AND THE SECURITIES INTO WHICH IT MAY BE CONVERTED MAY REQUIRE AN OPINION OF COUNSEL IN FORM AND SUBSTANCE REASONABLY SATISFACTORY TO THE ISSUER TO THE EFFECT THAT ANY PROPOSED TRANSFER OR RESALE IS IN COMPLIANCE WITH THE ACT AND ANY APPLICABLE STATE SECURITIES LAWS.
8.8. Additional Acknowledgments.  The Investor further acknowledges that:

8.8.1. The Notes and the Shares into which they may convert involve a high degree of risk.  The Investor is of adequate financial means and has no need for liquidity with respect to the investment contemplated by this Agreement.  The Investor considers the investment contemplated by this Agreement as a long-term investment.  The Investor can bear the economic risks of its investment pursuant to this Agreement for an indefinite period of time.  There is no trading market for this Note or the Shares.  Neither the Notes nor the Shares have been registered under federal or state securities laws.  The ability of the Investor to sell or otherwise dispose of any of such securities in the future will be limited by, among other things, the federal and state securities laws.  Consequently, the Investor may not be able to liquidate his, her, or its investment, or may be able to do so only at a significant discount.  The investment contemplated by this Agreement is speculative and subject to a 100% loss.  

8.8.2. The Company may issue additional equity interests (including rights and options to purchase equity interests) in the Company after the date hereof.  Any such issuances will result in dilution to the then existing holders of equity interests (including holders that received such interests through the conversion of convertible notes prior to such issuance).  To attract additional funding, the Company may need to offer potential investors interests in the Company that have rights superior to those of the Investors.  

8.8.3. The net proceeds from this financing contemplated by this Agreement may not be sufficient to meet all of the Company’s current and long term capital needs relating to the operation and expansion of the business.  If the Company is unable to generate sufficient cash flow from operations, it will need to raise additional funds through the offering of private debt or equity securities in order to affect the Company’s business strategy.  At this time, the Company does not have any firm commitments for any additional financing and there can be no assurance that any additional financing will be available when needed or on terms and conditions acceptable to the Company.  The inability to obtain additional financing, when needed, could have a material adverse effect on the Company’s operations and business.

8.8.4. The Company’s growth is largely dependent on the successful implementation of its business strategy.  The Investor acknowledges that there can be no assurance that the Company will be able to successfully implement its business strategy or that, if implemented, such strategy will be successful.  If the Company is unable to implement its business strategy, the Company's results of operations and financial condition could be materially adversely affected. 

8.8.5. The Company is at a relatively early stage of development in light of its expansion objectives, has a relatively short operating history and may need substantial additional investments of capital to support expansion and achieve its business objectives.  The Company may face intense market competition.  There can be no assurance that the Company will be successful, and there is no assurance that additional capital, if needed, will be available to Company.
8.8.6. Notwithstanding anything in this Agreement or the Note to the contrary, absent a final “determination” to the contrary, within the meaning of Section 1313(a) of the Internal Revenue Code of 1986 to the contrary with respect to a party, each such party (a) agrees to treat the Note as equity for applicable income tax purposes; and (b) will take no position on an applicable tax return inconsistent with such treatment. 

9. Conversion of Notes.  The Notes shall be convertible into Shares in accordance with the terms and conditions set forth in Section 4 of the Notes (or Section 5, if applicable).  All Shares that may be issued will be, upon issuance in accordance with the terms of this Agreement, fully paid and non-assessable and free from all taxes, liens and charges (except for taxes, if any, upon the income of the holder and applicable transfer taxes) with respect to the issue thereof, and the issuance thereof shall not give rise to any preemptive rights on the part of any person.  The issuance of the Shares or other securities of the Company in the event of conversion may be further subject to the holders of the Notes entering into one or more agreements relating to the voting and constraints on transfer of such Shares or other securities.  
10. Miscellaneous.

10.1. Written Changes, Waivers, Etc.  This Agreement and the Notes may only be changed, modified, waived, or discharged with the express written consent of the Company and the holders of a majority of the aggregate outstanding principal amount under all of the Notes; provided, however, that Exhibit A may be amended to reflect Investor information upon the issuance of any Note without the consent of the holders of the Notes then outstanding.  Any such change, modification, waiver, or discharge shall apply similarly to all of the Investors and/or the holders of the Notes.
10.2. Notices.  All notices, requests, consents and other communications required or permitted hereunder shall be in writing and shall be delivered, or mailed first-class postage prepaid, registered or certified mail, as follows:




(a)
to the Investors, to: the names and addresses set forth on Exhibit A.




(b)
to the Company, to:


[Company]

____________________

____________________

Attention: [Name]

with a copy to:


____________________


____________________


____________________
Such notices and other communications shall for all purposes of this Agreement be treated as being effective or having been given if delivered personally, or, if sent by mail, when received.  Any party may change its address for such communications by giving notice thereof to the other parties in conformity with this Section 10.2.

10.3. Delays or Omissions.  Except as expressly provided herein, no delay or omission to exercise any right, power or remedy accruing to any party under this Agreement shall impair any such right, power or remedy of such party nor shall it be construed to be a waiver of any such breach or default, or an acquiescence thereto, or of a similar breach or default thereafter occurring; nor shall any waiver of any single breach or default be deemed a waiver of any other breach or default theretofore or thereafter occurring.  Any waiver, permit, consent or approval of any kind or character on the part of any party hereto of any breach or default under this Agreement, or any waiver on the part of any party of any provisions or conditions of this Agreement, must be in writing and shall be effective only to the extent specifically set forth in such writing.  

10.4. Other Remedies.  Any and all remedies herein expressly conferred upon a party shall be deemed cumulative with, and not exclusive of, any other remedy conferred hereby or by law on such party, and the exercise of any one remedy shall not preclude the exercise of any other.

10.5. Entire Agreement.  This Agreement, the exhibits and schedules hereto, the documents referenced herein and the exhibits and schedules thereto, constitute the entire understanding and agreement of the parties hereto with respect to the subject matter hereof and thereof and supersede all prior and contemporaneous agreements or understandings, inducements or conditions, express or implied, written or oral, between the parties with respect hereto and thereto.  The express terms hereof control and supersede any course of performance or usage of the trade inconsistent with any of the terms hereof.

10.6. Severability.  Should any one or more of the provisions of this Agreement or of any agreement entered into pursuant to this Agreement be determined to be illegal or unenforceable, all other provisions of this Agreement and of each other agreement entered into pursuant to this Agreement, shall be given effect separately from the provision or provisions determined to be illegal or unenforceable and shall not be affected thereby.  The parties further agree to replace such void or unenforceable provision of this Agreement with a valid and enforceable provision which will achieve, to the extent possible, the economic, business and other purposes of the void or unenforceable provision.

10.7. Pronouns.  Whenever the context may require, any pronouns used in this Agreement shall include the corresponding masculine, feminine or neuter forms, and the singular form of nouns and pronouns shall include the plural, and vice-versa.

10.8. Successors and Assigns.  The terms and conditions of this Agreement shall inure to the benefit of and be binding upon and be enforceable by the successors and assigns of the parties hereto, including the holder or holders from time to time of any of the Notes or Shares.

10.9. Governing Law.  This Agreement shall be governed by and construed under the laws of the State of [Governing Law Jurisdiction], without regard to its choice of law principles.

10.10. Counterparts. This Agreement may be executed concurrently in two (2) or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

10.11. Payment of Fees and Expenses.  Each party will be solely responsible for its own legal costs incurred in performing its obligations in this transaction.
[Signature Page to Follow]


IN WITNESS WHEREOF, this Agreement is hereby executed as of the date first written above.







[Company]






__________________________






                           , Authorized Officer
INVESTOR:

(Print Name of Investor – if entity, print entity name; if individual, print your name)

Sign: 


If entity, complete the following:

Name of Person Signing:

Title of Person Signing: 


Date:_________________
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