
[bookmark: zzmpDocumentTitle]CERTIFICATE OF FORMATION

OF

[COMPANY NAME]

The undersigned natural person of the age of 18 years or more, acting as an organizer of a corporation under the Texas Business Organizations Code (the “TBOC”), hereby adopts the following Certificate of Formation for such corporation:

Article I 
NAME AND ENTITY TYPE
The name of the corporation is [Company Name] (the “Corporation”). The Corporation is a domestic for-profit corporation formed and existing under the laws of the State of Texas.

Article II 
REGISTERED AGENT AND REGISTERED OFFICE
The address of the registered office of the Corporation in the State of Texas is [1999 Bryan Street, Suite 900, Dallas, Texas 75201]. The name of its registered agent at such address is [C T Corporation System]. The registered agent has consented to serve as registered agent, and a statement of consent is maintained by the Corporation.
Article III 
DIRECTORS
 Except as otherwise provided in this Certificate of Formation (as defined below), the board of directors of the Corporation (the “Board of Directors”) shall consist of one or more members, each of whom shall be a natural person.  The number of directors of the Corporation shall be fixed by, or in the manner provided in, the bylaws of the Corporation. The initial Board of Directors will consist of [NUMBER] directors, and the name and address of the persons who are to serve as directors until the first annual meeting of shareholders or until such person’s successor is elected and qualified are:

Name	Address

[NAME]		[ADDRESS]
In furtherance and not in limitation of the powers conferred by statute, the Board of Directors are expressly authorized to make, repeal, alter, amend and rescind any or all of the bylaws of the Corporation. Elections of directors need not be by written ballot unless the bylaws of the Corporation shall so provide.
Article IV 
AUTHORIZED SHARES 
4.1. Authorized Capital Stock. The total number of shares of all classes of capital stock which the Corporation is authorized to issue is [10,000,000] shares, all of which shall be shares of common stock, par value $[0.001] per share (the “Common Stock”)[,  and [10,000,000] shares of Preferred Stock, par value $0.001] par value $0.001 per share (the “Preferred Stock”).
4.2. Increase or Decrease in Authorized Capital Stock. The number of authorized shares of [Preferred Stock or] Common Stock may be increased or decreased (but not below the number of shares thereof then outstanding) by the affirmative vote of the holders of a majority in voting power of the stock of the Corporation entitled to vote generally in the election of directors, voting together as a single class, and without a separate vote of the holders of the class or classes the number of authorized shares of which are being increased or decreased[, unless a vote by any holders of one or more series of Preferred Stock is required by the express terms of any series of Preferred Stock as provided for or fixed pursuant to the provisions of Section 4.4 of this ARTICLE IV].
4.3. Common Stock.
(a) The holders of shares of Common Stock shall be entitled to one vote for each such share on each matter properly submitted to the shareholders on which the holders of shares of Common Stock are entitled to vote. Except as otherwise required by law or this certificate of formation (this “Certificate of Formation” which term, as used herein, shall mean the certificate of formation of the Corporation, as amended from time to time[, including the terms of any certificate of designations of any series of Preferred Stock])[, and subject to the rights of the holders of Preferred Stock,] at any annual or special meeting of the shareholders the holders of shares of Common Stock shall have the right to vote for the election of directors and on all other matters properly submitted to a vote of the shareholders[; provided, however, that, except as otherwise required by law, holders of Common Stock shall not be entitled to vote on any amendment to this Certificate of Formation that relates solely to the terms, number of shares, powers, designations, preferences, or relative participating, optional or other special rights (including, without limitation, voting rights), or to qualifications, limitations or restrictions thereon, of one or more outstanding series of Preferred Stock if the holders of such affected series are entitled, either separately or together with the holders of one more other such series, to vote thereon pursuant to this Certificate of Formation (including, without limitation, by any certificate of designations relating to any series of Preferred Stock) or pursuant to the TBOC. Except as set forth in the foregoing proviso or as expressly set forth in any certificate of designation,] [A]ll shares of the Corporation of any class or series shall vote on all matters as a single class, and no class by class voting shall be required to approve any action, including any “fundamental action” or “fundamental business transaction” as defined in the TBOC. To the maximum extent permitted by the TBOC, but subject to [the rights, if any, of the holders of Preferred Stock as specified in this Certificate of Formation or in any certificate of designation, and further subject to] the bylaws of the Corporation and the provisions of this Certificate of Formation, the vote of shareholders holding a majority of the shares of stock entitled to vote on the matter then outstanding shall be sufficient to approve, authorize, adopt, or to otherwise cause the Corporation to take, or affirm the Corporation’s taking of any “fundamental action” or “fundamental business transaction,” each as defined in the TBOC, or any other action that, but for this provision, would, under the TBOC, require the approval by shareholders holding more than a majority of the shares of stock entitled to vote on such matter.
(b)  [Subject to the rights of the holders of Preferred Stock,] [T]he holders of shares of Common Stock shall be entitled to receive such dividends and other distributions (payable in cash, property or capital stock of the Corporation) when, as and if declared thereon by the Board of Directors from time to time out of any assets or funds of the Corporation legally available therefor and shall share equally on a per share basis in such dividends and distributions.
(c) In the event of any voluntary or involuntary liquidation, dissolution or winding-up of the Corporation, after payment or provision for payment of the debts and other liabilities of the Corporation[, and subject to the rights of the holders of Preferred Stock in respect thereof], the holders of shares of Common Stock shall be entitled to receive all the remaining assets of the Corporation available for distribution to its shareholders, ratably in proportion to the number of shares of Common Stock held by them.
4.4. [Preferred Stock.

(a) The Board of Directors is authorized, subject to any limitations prescribed by the TBOC, to provide for the issuance of shares of Preferred Stock in one or more series and, by filing a certificate of designation pursuant to the TBOC, to establish from time to time the number of shares to be included in each such series, to fix the designation, voting powers, preferences and relative, participating, optional or other rights, if any, of the shares of each such series and any qualifications, limitations or restrictions thereof, and to increase (but not above such amount that, when combined with the shares designated in all other series of Preferred Stock, would exceed the total number of authorized shares of the class) or decrease the number of shares of any such series (but not below the number of shares of such series then outstanding).  The number of authorized shares of Preferred Stock may also be increased or decreased (but not below the number of shares thereof then outstanding) by the affirmative vote of the holders of a majority of the capital stock of the Corporation entitled to vote, voting as a single class, unless a vote of any other holders is required pursuant to a certificate or certificates of designation establishing a series of Preferred Stock

(b) Except as otherwise expressly provided in this Certificate of Formation or any certificate of designation designating any series of Preferred Stock, any new series of Preferred Stock may be designated, fixed and determined as provided herein by the Board of Directors without approval of the holders of Common Stock or the holders of Preferred Stock, or any series thereof, and any such new series may have voting powers, preferences and relative, participating, optional or other rights (including, without limitation, voting rights, dividend rights, and liquidation rights), if any, senior to, junior to or pari passu with the rights of the Common Stock, other series of the Preferred Stock, or any future class or series of Preferred Stock or Common Stock.]

Article V 
PURPOSE
The purpose for which the Corporation is organized is to transact any or all lawful business for which a for-profit corporation may be organized under the TBOC.
Article VI [bookmark: _Hlk212395782]
INITIAL MAILING ADDRESS
The initial mailing address of the Corporation is [Mailing Address], [City], [State] [ZIP].
Article VII [bookmark: DirectorLiability][bookmark: _Ref270608259]
DURATION
	The period of duration of the Company is perpetual.

Article VIII 
LIABILITY OF GOVERNING PERSONS
[bookmark: _DV_M333][bookmark: _Hlk513662036]To the fullest extent permitted by law, a director or officer of the Corporation shall not be personally liable to the Corporation or its shareholders for monetary damages for breach of fiduciary duty as a director or officer. If the TBOC or any other law of the State of Texas is amended to authorize corporate action further eliminating or limiting the personal liability of directors or officers, then the liability of a director or officer of the Corporation shall be eliminated or limited to the fullest extent permitted by the TBOC as so amended.
Any amendment, repeal or elimination of the foregoing provisions of this ARTICLE VIII shall not adversely affect any right or protection of a director or officer of the Corporation existing at the time of, or increase the liability of any director or officer of the Corporation with respect to any acts or omissions of such director or officer occurring prior to, such amendment, repeal or elimination.
The Corporation elects to be governed by Section 21.419 of the TBOC.
Article IX 
INDEMNIFICATION
To the fullest extent permitted by applicable law, the Corporation shall indemnify and hold harmless any director of the Corporation, any former director or officer of the Corporation, and any Delegate (as defined below) who was, is, or is threatened to be made a respondent in any “proceeding” (as defined in Section 8.001 of the TBOC) because such person is or was a director, officer, or Delegate of the Corporation, against all “expenses” (as defined in Section 8.001 of the TBOC) actually and reasonably incurred by such person in connection with such proceeding and, to the extent permitted by law, against judgments, fines, penalties, and amounts paid in settlement.  Indemnification under this ARTICLE IX shall continue as to a person who has ceased to be a director, officer, or Delegate and shall inure to the benefit of such person’s heirs, executors, and administrators; provided, however, that the Corporation shall indemnify any such person seeking indemnification in connection with a proceeding (or part thereof) initiated by such person only if such proceeding (or part thereof) was authorized by the Board of Directors.  The right to indemnification conferred by this Certificate of Formation is a contract right. For purposes of this ARTICLE IX, “Delegate” means any person who, while serving as a director or officer of the Corporation, is or was serving, at the request of the Corporation, as its representative at another “enterprise” (as defined in Section 8.001 of the TBOC) or other organization, or to an employee benefit plan.  A person is a Delegate to an employee benefit plan if the performance of the person’s duties to the Corporation also imposes duties on or otherwise involves service by the person to the plan or to participants in or beneficiaries of the plan.
To the fullest extent permitted by applicable law, the Corporation shall pay or reimburse expenses incurred by a present or former director, officer, or Delegate in connection with a proceeding in advance of final disposition thereof, upon receipt of a written affirmation of the person’s good faith belief that the person has met the standard of conduct required for indemnification and a written undertaking to repay the amount advanced if it is ultimately determined that the person is not entitled to be indemnified by the Corporation.
The Corporation may, by action of the Board of Directors, provide indemnification and advancement of expenses to employees and agents of the Corporation with the same scope and effect as the foregoing indemnification and advancement of directors, officers, and Delegates.
Notwithstanding the foregoing, indemnification and advancement of expenses shall be provided only to the extent permitted by the TBOC and shall not be provided in circumstances in which indemnification or advancement of expenses is prohibited by applicable law.
The right to indemnification conferred in this ARTICLE IX shall not be exclusive of any other right that any person may have or hereafter acquire under any statute, provision of this Certificate of Formation, the bylaws of the Corporation, agreement, vote of shareholders or disinterested directors or otherwise.
A right to indemnification or to advancement of expenses arising under a provision of this Certificate of Formation or the bylaws of the Corporation shall not be eliminated or impaired by an amendment to or repeal or elimination of this Certificate of Formation or the bylaws of the Company after the occurrence of the act or omission that is the subject of the proceeding for which indemnification or advancement of expenses is sought, unless the provision in effect at the time of such act or omission explicitly authorizes such elimination or impairment after such action or omission has occurred.
Article X 
EXCLUDED OPPORTUNITIES
The Corporation renounces, to the fullest extent permitted by law, any interest or expectancy of the Corporation in, or in being offered an opportunity to participate in, any Excluded Opportunity. An “Excluded Opportunity” is any matter, transaction or interest that is presented to, or acquired, created or developed by, or which otherwise comes into the possession of (i) any director of the Corporation who is not an employee of the Corporation or any of its subsidiaries, or (ii) any holder of Common Stock or any partner, member, director, shareholder, employee, affiliate or agent of any such holder, other than someone who is an officer or employee of the Corporation or any of its subsidiaries (collectively, the persons referred to in clauses (i) and (ii) are “Covered Persons”), unless such matter, transaction or interest is presented to, or acquired, created or developed by, or otherwise comes into the possession of, a Covered Person expressly and solely in such Covered Person’s capacity as a director of the Corporation while such Covered Person is performing services in such capacity. Any repeal or modification of this ARTICLE X will only be prospective and will not affect the rights under this ARTICLE X in effect at the time of the occurrence of any actions or omissions to act giving rise to liability. Notwithstanding anything to the contrary contained elsewhere in this Certificate of Formation, in addition to any other vote required by law or this Certificate of Formation, the affirmative vote of the Supermajority of the holders of Common Stock will be required to amend or repeal, or to adopt any provisions inconsistent with this ARTICLE X.

Article XI 
EXCLUSIVE FORUM; JURY TRIAL WAIVER
Unless the Corporation consents in writing to the selection of an alternative forum, the sole and exclusive forum for the filing, adjudication and trial of (i) any derivative action or proceeding brought on behalf of the Corporation, (ii) any action asserting a claim for or based on a breach of a fiduciary duty owed by any current or former director or officer or other employee of the Corporation to the Corporation or the Corporation’s shareholders, including any claim alleging a conspiracy to breach a fiduciary duty, knowing participation in a breach of a fiduciary duty or aiding and abetting a breach of fiduciary duty, (iii) any action asserting a claim against the Corporation or any current or former director or officer or other employee of the Corporation arising pursuant to any provision of the TBOC, this Certificate of Formation or the bylaws of the Corporation (in each case, as they may be amended from time to time), (iv) any action asserting a claim related to or involving the Corporation that is governed by the internal affairs doctrine, (v) any action asserting an “internal entity claim” as that term is defined in Section 2.115 of the TBOC, or (vi) any other action or proceeding in which the Business Court of the State of Texas has jurisdiction, shall be the Business Court in the [First] Business Court Division (“Business Court”) of the State of Texas (provided that if the Business Court determines that it lacks jurisdiction, the United States District Court for the [Northern] District of Texas (the “Federal Court”) or, if the Federal Court lacks jurisdiction, the state district courts sitting in [Dallas] County, Texas). UNLESS THE CORPORATION CONSENTS IN WRITING TO A JURY TRIAL, THE CORPORATION AND EACH SHAREHOLDER, DIRECTOR, AND OFFICER OF THE CORPORATION HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT THAT THE CORPORATION OR SUCH PERSON MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL ACTION, PROCEEDING, CAUSE OF ACTION, COUNTERCLAIM, CROSS-CLAIM OR THIRD-PARTY CLAIM ARISING OUT OF OR RELATING TO ANY “INTERNAL ENTITY CLAIM” AS THAT TERM IS DEFINED IN SECTION 2.115 OF THE TBOC, AND EACH SHAREHOLDER AGREES THAT SUCH SHAREHOLDER’S HOLDING OR ACQUISITION OF SHARES OF STOCK OF THE CORPORATION OR, TO THE EXTENT PERMITTED BY LAW, OPTIONS OR RIGHTS TO ACQUIRE SHARES OF STOCK OF THE CORPORATION FOLLOWING THE ADOPTION OF THIS CERTIFICATE OF FORMATION CONSTITUTES SUCH SHAREHOLDER’S INTENTIONAL AND KNOWING WAIVER OF ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH CLAIMS.
Article XII 
AMENDMENT
Except as provided in ARTICLE VIII and ARTICLE IX, the Corporation reserves the right to amend, alter, change or repeal any provision contained in this Certificate of Formation, in the manner now or hereafter prescribed by statute, and all rights conferred upon shareholders herein are granted subject to this reservation.
Article XIII 
SHAREHOLDER ACTION BY WRITTEN CONSENT
Any action which may be taken at any annual or special meeting of shareholders may be taken without a meeting, without prior notice, and without a vote, if a written consent or consents, setting forth the action so taken, is signed by the holders of shares having not less than the minimum number of votes necessary to take such action at a meeting at which the holders of all shares entitled to vote on the action were present and voted. 

Article XIV 
The name and mailing address of the Organizer are as follows: 
[Organizer Name]
[Organizer Line 1]
[Organizer Line 2]

[Please remove all information contained in this document’s header after reading and before filing.]

[The materials provided on Foley Ignite are provided as a resource for you to utilize on your own, and no attorney-client relationship is formed between you and Foley & Lardner LLP by your use of the materials and document generator on the site. The information and documents provided to you do not constitute legal advice and are not specifically tailored to your circumstances, business, applicable jurisdiction, or legal needs. You should seek legal counsel if you have questions or need advice on how to tailor such documents to your circumstances. These documents may be subject to further jurisdictional requirements or implications and should be reviewed by counsel in the relevant jurisdiction(s) before use.]
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EXECUTION

The undersigned affirms that the person designated as registered agent has consented to the appointment. The undersigned also affirms that, to the best knowledge of the undersigned, the name provided as the name of the filing entity does not falsely imply an affiliation with a governmental entity. The undersigned signs this document subject to the penalties imposed by law for the submission of a materially false or fraudulent instrument and certifies under penalty of perjury that the undersigned is authorized to execute the filing instrument.

Executed on ______________________.
[bookmark: _Hlk501359441]

	
[Organizer Name], Organizer


